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MESSAGE:

Paul:

Atached is a oopy of the CFR for toxic contaminants which we dissusecd on the

tclephone. Atso attached is Wembco's "Experimenters Acccss Agreement." You will
nod that in additisn to &e TCLP analysis from the CFR, we axe also requiring a total

recoverable hydrocarbon analysis. .ds the owrsr of the mine, in the abseocc of virmdly
auy krowledge of the experimenter's solvent (or roagcnt or whatever frery call it), and;o

the absence of speoific regulatory guidance for processed tar sands waste sard, t[ooc are

the reqrircments which we have determincd to be protectivc of the mine.

Wembco bas authorized you to re\riew thc attached agreemernt and to share it with
Utah DEQ. Please let me how if you have any guestions or if DOGM or the DEQ would

Iike to discuss tbc attachnents. We appreciate your assistance.

THE INFOBMATTON CONTATNED tN THIS COMMUNICATIoN rs cOI{FIDGNTIAL. MAY BE PRoTEcIED EY THIATTOfiNfYCUB.IT PRNilfgE ORTHE wOR(
PRODUCT OOCTRINI, MAY CONSNTUTE INSIDE INFORMANON, AND IS INTENDID ONLY FOR THE USE OF THE ADDFESSE. UNAIJffORIZED USE,

DTSCLOSURE OR CoPYING lS STRICTLY PROHTBITED ANO MAY BE UNLAWFUL. lF YOU FTAVE HECEIVID THIS COMMUNICATION lN ERR9B, PLEASE

IMMEDI,ATELY NOTI'FT US AT (8O1I E31€448.

RECE\\JED

Aug s 2 2s\
, n\Q&\t',"$\NG

D\\.0t 0\L' u"" -'
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Entrllonfl|cfilafl PFLcllon Agrrlcy

in ASTM Standerd DJ27ts78 (lncor
ooratGd btr/ r.ftfence, see 3260.lI), or ar
'aeermin6O by an equivalenl tesL mcth-
od aonrornd bY thc Adrnlnlssrtor
undei 

-procedurig 
5s1 fqfth ln 19260'20

ard 280.21.
(Z) It ts not a ltquld end ls caprble.

undcr standerd tcanpcratun end pI!5-
aurc. of, causlnS fire tlfough ftlctlon,
abSOfDdOn of mOlSEUle or apofltancoutt
clremical ehurgoc and. wh6n lgtted.
burns {X) vforously and p.rri:ttantly
tlrst lt crcalcs r hrard.

(O h ls an tgnltrbh compnesrlcd 6rD
as ddlnrd in l'9 CFR l73.gl0 ard at dt
termlncd btt, Elr. test method3 dcssibad
ln rhat rc-gulatlor or cquivqlent t€st
mcdrodr rpproved by the AdmlnF-
gratc undcr 35200.21 and 260.?1.

(4) It ts an oxldlzer as dcnncd ln 19
cFR 1?3.151.

(b) A soltd wast: that cl.hlblts tJl6
clrrr:'e3.rbuc of fnttability has thr
EPA Hezerdour Wostc N:umber of Dltrll.

lai FR 33119, Mry 19. 1t80, .t .tncndcd ot {0
FR !t2l?. July t. lglli 5t FR 22081, Juni I,
t9301

effil,.z2 Chztgctctrittio of odro8fu'lty.
(d A sohd wastc cr*ribt$ the chEr-

acterlstlc of, Goffosivlty lf r rrprcscnt-
rtivo sarnple oftlrc waste has 9{thsr of
thc followitrg PrbpcrCtrt:

0) lt tu aluoous and hes a pH less
tl|€ln Or Courl to 2 Or lrbet8r than or
cqual co t?,S, rr drtrrrntned by a pH
m-ctcr uElnA Mgthod 90do rn "Tcst
Methods for- Ernluating Soll(l WEste,
PlrwtcaUChcrnical Me$odE." ePA
hrbhcatlon Sw-t10, as tncorporetrd h5r

rcferencc in 5260.11 ofthls chaptcr.
(4 It ls e liquid and corrodcs stoel

(S/q,E 1020) 6g j rrtr grooter ttran 0.35
mm 0.250 lnch) por y€r 8t r t tt totn
pcfatunD of 55 'C 030 'F) 8s deterrnlncd
b'y the t "t mctJ|od sPcctft.d in NACE
(Nauonal f\llochtlon of coilGtqn En-
EincerB) Stqndtrd TM{lf-69 as stend-
ardlzcd ln "Tost MeEhods for Evalu.
ating Solid W|'te. Ph)€lcaVCtrernrcrl
Mcthodr." EF|A Pub[catlon SW-816, as
Incorporatod by rcfrrrncr fn 5260,11 of
thls chaster.

G) A iolld wrrtc that erdltblts the
charactcrlgEtc cf corrosir,rity has th.
EPA Hazardor.rs Wastg Nurnb€r of Dfl)Z'

l.l5 FR 3tff9, May r0. tgt0, as amonCcd rt lG
FR 352{?, July 7. lg8li lt6 FR 22G81. Jun l.
re00i 68 FF 100.e. ArrB- it, lt33l

1126r?A

lzsl.iE Obractotidto ofn*tlntty.
(a) A soHd wartr o*rlbttr t.he clrar'

actgriEttc of rctctlvity lf a rcpreserrta'
tlvc lltrFlc of the l|/ascc has any of thc
follqwing proPcrtlr:

0) It fs normally ungtable lrrd read'
tty urtdc.rgocr violent changc without
dotonattng-

gl It foacEs vlolcntly wltlt wrtrr.
(O It furlr|s DotcntlrtlY (,rryloslve

mlxturrtg wiut woter.
(4) Whcn mixcd wlth wsttr' it g!(t'

elaEca toxlc Basa3, vaPorr or fung tn a
quErrttty sufilclent to Pre3ent a danger
to human health c thG cnvlt'onm6lt.

(O lt is a cyanlds or nrlfldo bearlng
wsste which, when .tqoued to ptl con-
dtttoru between ? lrd 12.5, can gancrrtr
tofilc gase, vrpors or fumcc ln a qu!n-
uty siffictrm to pr'eccnt a danger to
huincn health or tlrc cnvtrorunrnt.

(6) It ie capebl€ of, d.tonetlon or G-
ploslrrc ntr'cglon lf tt ts suQrecEed to a
3trong tnitiating soul$B cr tf hoatod
under corfrnomcnt.

(7) It ts rradity crpablc of detonetiqt
of errplclve docomposttlon q r€uction
ar sttndard tcrnpcrutun. end prasire,

(t) lt tr e forbrdden ct(Plostvc r.E d.-
flncd tn {9 CFR 173.5t, or e Clas A cx-
plosive as <bflncd ln 19 CFR 17:1.53 or a
Class B cxplocine aB d,enned ln {9 CFR
173.E8.

(b) A solld wrrtr that axhlblts the
draractcrlstlc of reactlvlty has thc
EFA rlszrrdous Wastc Numbcr of D003.

f%L% fodottY obrrectdrdc.
(a) A roltd vt/atte (ec(ceDt rnsnufac-

wred gas Plant wr!c.) rxhlbtts the
choroctcrlsclc of toxicity if, uslng th€
Todclty Ch&actorisllc Lcachtng Pro'
crdun. tctt, Method l3tl ir| "Tost
Mctlrod.r for Ev:aluating Solid WaslG,
PhyslcalrChrmlcd Mettpds," EPA
Pu-blrcruon SW{f6, as tneorporated by
rcfcrenco ln 5260,11 of tttlJ ch8Ptcr, thc
cxlr'ilcE ftom a raprcs.tntarlvc tamplc
df tho qrasqc contalrc any of thc cotl.
trt:ninsrttg llst€d In rrble t at thc con.
csntratton €qurl to or grcator than thl
narPGcttvr valuc aiven In thet r'hlc.
Whcre tlre waste contrln6 less tlnn 0,5
porqa t flltrrrblo sollds, tho wEstr

59
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s261.30

Itrelf. aftcr filtortng urtnf,, the method-
olory outllned rn Mcthcd l3l1' ls con-
stdc-icd to bc tlrc Gxtrac! for the pur-
oosc of tlris coctlgn.' {b) A soltd waste tlrat et(hrbtts t}rc
ctrlfoctcrlsttc ot tordcrty has tlrc EPA
Hozlrdorrs Wlst I'Iumber spccrllcd tn
Tablc I wtdch corrcsponds to lho toxlc
csntrrninant ceuslng lt to bc h|'-
ardous.
Trnt t..il^E|ruy OOLlrfrrr\r|oil ct erTrr|lt flrc Hn

llrE Tqc|rYcl|flr/clfHmo

I HrZrdOU[ rrb nnL||.rclEidl tlairdr rotrrlE nlnLLlouailsioa hdt b or|bt Oln lh! Ebulrcd teounbry
lrrd. Thr qt*r$l!0n Jiil rEdoE b6ln m re$.|rbly
lffil.-lli'o. r. md D€taad grcoFddc catxtd D dIfuEF
ded, tha li[l ara|cl pn2o ofr.nfrilon L uced Tt€ t g|}
blofy lorg C |9tl 6rit lr 200 lfiJl

[55 FR tl8G2' Mor. 19. lgC0. u Errtondeil at 55

FR 2t6t{, JuDo t. lnot 5t FR 209t7. Junc ee,
lgro; 18 FR {O{9, Au6. 31, t003i 07 FR llzs{'
Mrr, 13,2m2l

a0 cfR ch. I o-t-os ldtidu

Suboqil D-Litb of Hozordour- 
Wories

tl01.S0 Goorrl
(d A solld wasto It r hrzrrdoug w9tt/e

lf ii ts llstcd irr thls tttbFrt. unl€ss it
hcs bc.n occludcd from ihis ltst undrr
$2m.20 end2il-22'

O) The Adtntntretrstn wtll ln<llcrtr
hti basts for listtqe th. clascos or tyPes
of wastcs ll$rd in rJtls +bpart by em-
ploJring on or tnore d the following
Flazard Cocles:

Ignttablc Wrste .,.,,..,,.,. O
ibrrogivc Wastc .......,.'.'.".."...--- (C)

Rcacclrn Wrstc .....,-.... (R)

ToodctEy Charectcristlc Wastc ... (El
Acrrtr Huar{oug W.ste .......,'.,'. (r0
Toxlc Wastc (T}

Aooendlx VII identtfles tlE corutituant
wirich caurrd thc Mtntntlttltor [o ltst
Ura waste cs a Totdclty Chrrectcrlstlc
Wasto G) o.1'c0dc Wa*e (T) rn $261.31
e$d e61,32,

(c) Erdr hstatdout wacto llstcd tn
rlrls gubpart ls asslgncd ut EFA Haz-
eudoug lir.Etc Numbcr whtch p'rcccdcs
thc rrtmr of Ehe wEstg- Thrc numbcr
firust be uscd in complytng wtth thc no'
ttflcattqn requirGtncnut of Sr*tm $10
of thc Act ind ccrtln reordkooPing
and rrporttrrc rcqutretrrcrrtn undff p6rts
26? trrrcugh foS. 2e8, and prrt 2?0 of tlrlr
chapter.

(4 thc foUovdng hazartous wcates
li$tcd tn 5?61,31 or 126r.32 ar€ EubJrct to
thc cxcltrslon llmtts for acutcly h!z-
rrdorre wastc! gtrbltshcd ln 5201-s:
EFA Hazar{orrc Wastcs Nos' PO20'
FOZI. FOZZ, FOzc. F'O28, and FOz7,

l{5 FR tlttg. Mry 19, l9!0, o: smendcd at {t
FR lr29(, Ar. t, l9E!: 50 FR Am' Jan' 14.

l98E: 5l FR {ll6it0, Nov. ?. 10lt; 5t PR ll8|3.
I\&r.29' 19901

l2$13r Esardour srrto lroo nqr
l1lccltrc et[scGt'

(e) Tho foUowtng rolid wattec arc
Itrtcd hrznrdqrs 1vggtrcc from non'spG'
dtic dorrrss unl$s thay {to at clud.d
undcr $260.20 ond 260'22 snd hctod tn
agpcndix D(,

00
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((D'TRACT MINE

Access AEcement (the "Agreemenf') is nradc and cntered into this 

--

@ ool

This
day of

' 
. 

* 
, 2a04 by and bonveen WE-MB9O: TS', ,1

California Corporation ("Wcmbco"), 20231 S-W. Orchid, NewPort Boaoh, California

92660,and_ ,o-.-
CITY, S'IATE] (j Expenmenter"), oollectively' the Patties'

RECITALS

corporation, IADDRESS'

WIIEI1EAS, Expcrimenter desires to e,ntsr Wernbco's "f)" Tract Mine located in

Uintah County, Utah, as -ore accurately described in Attachment "A" attached hereto

and incorpo*tad herein by referencc (the "Mine'o or t(c[' 'fract Minc"), for the purPose

of testinglts oil sands scparation Procoss and/or equipment; and

WHEREAS, Wembco owns the surfacc a,nd mineral rights of the "f)" Tra.ot Mine,

which are subject to the rights of Larry Allred, both individually and on behalf of Allred

Paving (collectivcly "Allrid"), of 3996 West 1500 North, Vemal, Utah 84078, to mine

and removc oil sands from tho Mine; and

WI{EREAS Wembco dcsircs to grant and Allred has cousentsd to Wanbco
ganting Experimenter limited access to the Mine for the purposc of testing its oil sands

i"puration cquipment upon the terms and conditions set forth in this Agrcement; and

WHEREAS, Experimenter has entcrcd into ttrat certain agreement with Allred and

othcrs to prschasc oil sands and oil shale for use in Expcrime,rrter's testing of its oil sands

separation equipmcnt on the "D" Tract Mine; and

WHEREAS, Wcmbqo rcquires Expcrimeuter to provide sufficient and adequate

assuranccs in the form of iusurancc coveragc? operational procedures, the sampling,

arralyscs and reporting required by Attachment "B" hereto, and other security regarding

protection of and reclamation of the Mine pnor to Wernbco allowing Expedmenter
access to thc Mine: and

WHEREAS, Wernbco has need to evaluate the operational performance of the

various oil sands scparatiou technologies tested at the Mine and requires Experimentcr to
furnish Wernbco with osrtain opcrational data listed in Attachment "C" which is
incorporated herein by this referencc.

NOW TIIEREFORE, in consideration of the promises and the mutual covcnants

and agrecments oontaincd hcrcin, the rcceipt and sufficicncy of which arc hcrcby
acknowledged, the parties hercby agree as follows:
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1. Incomg,ration pf Rsqitals. 'l'he above recitals are incorporated hercin and

made part hcreof bY rcferenoe'

2. Limitgd Cnafrt of Acscss. Wembco hercby grants to.Expcrimentcr' a

limitcd license to "iiffir, thr tutiue in order to conduct certain activities pertaining to

the testing of Expcrimentcr's oil sands separation equipment as set forth in that certain

proposal prepared by Experimenter cntitled

and dated 
-"-topy 

of wtricu tlas bccu dclivered to

Wembco (the .,Activitics"). Tt " 
gant of-acrcss in thit Agre"ment to Experimcnter is

and shall be deemed u ti*itra g1xr,if* thc purposes, for the speoific location, and for the

duration sct forth herein. This limitea grant ii expressly made subject to the tcrms and

conditions of Allred's rights in the Minc-and the rights, if any, of third parties thereunder'

3. gonduct of the Actlvities.

3.1 Prior to entcring the Mine, Expcrimouter shall supply'Wcmboo with copies

of Material Data Safcty Sheets ("MSDS") for all chemioals, solutions, lcagents,

additives, conditioncrs, fircls, lubricants and matcrials wbjch Experimenter intends to use

on ttre Mine or during the coursc of the Activities.

3.2 Prior to conducting the Activities, Experimentcr will direct the analytical

laboratory and its Sarrpler *d/o, Environmental Professional as are ido'ntificd and

dc{irred in Attachment 'b" hercto and incorporated hcrcin by refcrence, to couduct the

Pre-Experimcnt Sanrpling defined thcrein.

3.3 Experimenter shall perform, or cause to bc performed the Activities with

the assistan"" of expcrienoed and qualifiod onployees, subcontactors, suppliers and

agents. In conductiug the Activitics, Experimeuter shall take atl rcasonable and lawful

measurcs to assure thJsafety of persons and propcrty on thc Mino. Expcrimenter shall be

responsible for propcr supervision of all petsont performing thc Activities and shall

ass111e that the Activities are undertaken in a good and workmanlike manncr in
accordarce with all applicable governmcntal laws, dcs, regulations, ordinances and

orders. Experimontci shall obtain, or causc to be obtaincd, all permits, licenses,

aprprovals and oonsents necessary or Icgally required in connection with the Activitics
undcrtaken at the Mine.

3.4 In conduotiug any opcrations on the Mine includiug the Activities'
Experimcnter sball be responsible foi all costs associated with its operations and sball not

al'low any lien to be recorded against the Mine.

3.5 Containmcnt Area. The Experinrenter shall oonsfruct a containmeut area

(ttre "Containment Arca") at the location on the Minc designated by Allred. With the

exception of storago of waste saud separated from oil sands and storagc of waste shale
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separated from oil shalc, Experimcnter shall conduct dl Activities within the

Containmcnt Area. The Contrainment Area shall bc constucted and maintaiued

aocording to the following miuimum standards:

a. Experimentcr shall constnrot and maintain a continuous carthen

berm largc 
"rrooih 

to conrpletely cnoirclc all of Experimenter's tcsting cquipment,

materials *J-riit"gc vessels including, but rrot lirnited to all of Expcrimenter's

liquids, chemicak] solutions, ."ogetrts, additivcs, conditioners, produotst

byproducts, separaied oil or bitumci, filters and waste containers, fuels and

lubricanf. Such berm shall be engincered to contain one hundred fifty Percsnt

(150yo) of the entirc volumc of Experimcntcr's liquid storagc on the Mine'

b. Thc Containment Area's earthen berrn dcsqibed abovo in (a) shall

be lined with an 80 mit seam-welded high density polycthylene lincr'

c- The Contaiument Area shall coutain pumps and liquid storage tanks

for the recovery and storage of reoovered spills and/or collcotion of stormwatet

from within the-Containment Arca with a minimum capacity of fourhundred (a00)

gallons.

d. Experimorter shall imrqgdiatclv olean up any spill of liquids or

materials occuring within the Containment Area or otherwise.

o. Within twenty-four (24) hours of any naturally ooowring

precipitatior evcnt, Experimenter shall pump all accumulated storm water from

witlin the Containmsnt Area into storage tanls locatcd within thc Containment

Area.

f. Expcrimentsr shall immediately repair any puncture of tcsr in the

Containment Area liner.

g. Wastc sand and waste shale shall be stookpiled scparatoly on and

,o,rer"d by 6 mil plastic sheeting and shall be located within a continuous soil

berm to prcvout wind hansport of the waste and to prcveut infiltration of
stormwater or surfacc water from flowing on to or out of the waste sand or waste

shalc stockpiles.

3.6 _affSitelj5pd. Expcrimenter shall remove and transport from the Mine
for offsite disposal all liquids, chcmicals, solutious, reagents, additivcs, oonditioncrs,

products, byproducts and liquid and solid wastos (cxcluding Clean Waste Sand as defined

in Section 3.7, below) at appropriate disposal facilities.

3.7 Onsitc Disposal for Clcan Waste Sand Only. If the testing and analysis

rcquired by Attachment "8" shows that wastc sand, defined for the purposes of this
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Agreement as that soil, sand and rock which remains after separation of th: hydrocarbols

frOm oil sands originutiog On ttre "f)" Tract Mine or Wembco's "A" Tract Mine' iS

acceptable to V/e;boo fo-r use as olean filI materials at the Mine (thc "Cloan Waste

Sand,,), Experimenter may leavc such Clean Waste Sand on tho Mine following

t.r.ioti-,tf tt" Activities. Wembco will only aocept Clean Waste Sand whioh does nOt

contain contaminant concenfiations eqrral to oigrcater than those values for characteristic

toxicity tisted in 40 C.F.R . 5261.24 and the total r"ooverable hydrocatbon concenhation

does nbt exceod 1,000 parts ier miflion, gft! corrosivity and pH are within uormal ranges'

3.g effsite Disposal for Oil Shalc and Oil Shale WaStes. Experimenter shall

disposc all naturc of oir rnute imp-orted to the Miue and all oil shale wastc, including any

,ook or ash at an appiopriatc offsite disposal faoility. Expcrime'rrter shall not dispose of

any oil shale or oil shale wastc ou thc Mine-

3.9 Compliance SampJing and Anallnis. Expcrimcnter shall confiact and fully
compersatc t5r enitytrcul laboi"toty and its Sampler and/or Environrncntal Professioual

iasniified in Atrachment "8" to conduct thc sampling, analysis and reporting requircd by

Attachment "8" sush sampling to be couducted prior to, drui"ng and followiug the

Activities.

3.10 Perfofmancc Mgpitoring b.v Bxpcrimenter. In addition to the sarnpling,

analyscs, ancl reporting specificd in Attachment "B," Experimcntcr shall couduct sufficicnt

opcrational -onitoriog to providc'Wembco with at lcast the minimum porformance data

specified in Attachment "C" hcreto.

3.ll Laheling. Experimonter shall label all storage containers as to thcir

contEnts and to 
"onform 

wlth U.S. Environmsntal Protection Agcncy ("EPA"),

Occupational Safety and Health Administration ("OSHA"), Mining Safcty and Health

edministra6on ("MSIIA"), Department of Transportation ("DOT"), Motor Canier Act
('MCA') and National Fire Protecuon Administration ("NFPA") standards as appropriate-

3.12 Rgstoration. Upon oomplction of the Aotivities, Experimentcr shdl removc

the Containmcnt Area, colleci the no#Experimcnt samples speoilied in Attachme,nt "B"
hereto, and prompfly refirrn ttre Mine to grade by restoriug thc surface of the Mins to
substantially the condition that sxisted immediately prior to Experimenter's sntry thcreon

and remodiating any pollution or contamination attributable to the Activities or

Experimeter's opcrations on thc mine.

4. Notifoations by E:fperime"nter. Experimenter shall notify Wembco itr
writing and not less than frve (5) busincss days prior to thc Pte-Experiment Sampliug,

and prior to commenccrncnt or termination of thc Aotivities. All noticcs to Wcrnbco

shall be in writing and shall be ssnt to:

.+
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Mr. James L. Barnes, Wembco,Incorporatcd
20231S.W- Orchid

Ncwport Beach, California 92660
(Facsimile)

and to:

Matthew L. Crockett, PRUITT GUSHEE
1800 Bencfioial Life Tower
Salt Lake City, Utah 84111

(801) 53 1-8468 (Facsimile)
mlc,@lrruittqushoc. cgIn @mail)

5. Riqht to I+spect. Wembco may, at its expcnse, inspcct and revisw the

conduot of tnJeotivitio *o- tim" to time at Wembco's discrction and rnay take qplits or

duplicates of any samples collected pursuant to this Agreement or its Attaohmcnt "B'"

6. Indgpurification arrd Insur?nce.

6.1 Release and Indermification. Experimcuter hcreby agrees to iudemniS'
releass, hota ha"tntc* *a aef"na Wernbco and Wcmbco's affiliates, directors, officers

and omployees from and against any claims, causos of action, damages, cxPcuses

(including without limitation, reasonable attorncys' fees and reasonable invostigative and

d.iscoverf costs), liabilities and judgments for the following: Liens noted in Paragraph

3.4 above; -jury to persons, loss of life, or damago to real or personal propcrty, and

publio liability, pollution, environmcntal or natural resourcc damages or claims, whether

occurring oo ihu Uinc or elsewhere caused by or arising out of thc actious or inactions of
Experimenter and/or its employees, subcontractors, suppliers and agcnts.

6.2 lnsur?pce. At all times during tho conduct of thc Activities, Experimentcr

shall maintain at least the following minimum insurance coverage for the Activities, and

namc'Wcmbco as additional insured:

a. Worker's compcnsation - stahrtory limits;

b. Employer's liability - One Hundred Thousand Dollars ($100,000);

c. Comprehensive Gcneral and Commercial Automobile Liability as

follows:

i. .,Combined Single Limif' (covering pcrsonal injury liability,
bodily injury liability, and property damage liabiliry) of not less than Onc

Million Dollars ($1,000,000) for total claims for any one occrlrrence and
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not lcss than Two Million Dollars ($2,000,000) for total claims in thc

asgrQgate;

ii. Indepcndent contactor's Liabili,ty or owner's Protoctive

Liabilitywith the samc covsrago as in (i) above;

iii. Products/completed opcrations coverage in an amount uot

less that Two Million Dollars ($2,000,000); and

d, Corrffactor's Pollution Liability (covcring personal tnjury' proP9ry

darnage and cleanup exponses resulting from pollution oonditions) of not less than

One Million Dollars ($i,OOO,OO0) foriotal ctaims for any one occulrcncc and not

less than Two Million Dollars ($2,000,000) for total claims in the aggregate'

6.3 Policv Reguirementq. Prior to cntcring the Mine and thercaftcr upon

request, Expcrim-nter shall supply Wombco ccrtifioates of insurance reasonably

evidencing ctmplianoe with the requircments of this Article Six. The insurance policies

and oertificates required by this Article shall requirc thc insurance company(s) to ftrnish

Wembco written noticc ttrirty (30) days prior to any cancellation or lapse of a policy, or

the cffective date of any reduction in the affounts or scope of oovcrage.

6.4 pedorrnance of Indemniqv Asreenronts. A11 policies of liabilrty inzuranoe

shall iusur" tnr perf***ce Uy E*p*itnuoter of the inden:nity and liability provisions

harcin. Wembco shall promptty notify Expcrimcuter of any asserted claim with respect

to which Wembco is or may be indemnified against hcrcuuder and shall dcliver

Experimenter oopies of any service of proccss or pleadings.

7.
Materials. expcrimentor shall store, transport, dispose of, handle and remove all wastes,

pr"d'*t$ bypioducts as well as any contaminated materials includiug soil or water

generated uf the Minc by Experimeuter in accotdance with this Agreemcnt, ilY
attachments or amendmenti hcrcto, and all appticable laws, rulcs, regulations and orders'

Experimcnter shall not take any action nor fail to act, so as to pqrmit the Mine to violate

any applicablc Federal, state oilocal cnvironmcntal law, nrlc or rcgulation or to become a

hazardous waste facility or a beatment, storage or disposal facility under any applicable

Iaws, dcs, regulations or ordcrs.

8. Responpjbility--fgr SafCE. Experimenter shall conduct thc Activities in a
manner so aB ro protect all persons at or comirtg onto the Minc fiom aocidsnts and injury

and in a mann€r io avoid damage to thc Mine, Allred's operations, neigbboring properties

and/or any improvcments oi equipment looated thereon. E>cpcrimeuter shall be

responsible for iuitiating, mainUining and supenrising all safcty precautions aud

pto 
"ttts 

in conneotion *ittt the Activiiics, including without limitation, installation and

,rroiot nance of the Containment Area and all of Fxpcrimenter's equipment usc of
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monitoring devices, storage of nraterials, chemicals and wastes, postitrg of dangcr signs'

conrmunication of hazards or other warnings against hazards as may bo rcquired or

pnrdent, erection of appropriate enclorot"i fdc"s and baricrs, and providing and

iequiring protectivc clothing and equipment, if necessary'

g. Limitation on USg of the Mine. Bxperimenter agrecs that no equipment, the

Containment Area, ,rii-mat"ri"l, o, ffit of any kiud placed on o-r gencrated on the

Mine by or at the dircction of Experime,ntcr shall ranain on the Mine after thc

termination of this Agreemcnt without wembco's prior writtctt oonsent.

10. Inf.omration Pertainine to thg Mine. As required by Attaclunent "8,"
Experimentq-*iu@/or Environmcntal Profcssional to furnish

Wembco with writton analytical rlsults, drawiugs, cngineering evaluatiols and other

significant reports and findiugs rclating to the sampling and anaLpis required in-

Attachmcnt ,,8" as well as the closure 
"rrd 

remotal of the Containment Atea, disposal of
wastes, and any remediation, monitoritrg or restoration activities undertaken on bchalf of
Experimentet ut thr Mine. 

-E*perimente" 
sball direct its Sanrpler and/or Environ$ental

Consultant to communicate wift and provide information pertaining to the Minc or

materials rcmoved thereftotn, direCtly to Wcmbco upon Wembco's rcquest'

Experimenter shall promptly providc *embco with advance writtcn notice of any

intended communications-and/br meoting with any governmental agencies relating to.

environmcntal conditions on or tbe uso or operation of the Miuc. Wemboo man if
Wemboo dcsires, attend in person or through it representativcs auy m.ecting with a

govcrnmcntal agency pertaining to thc Mine-

lI. Assignability. This Agreement and the rights and obligations ueated

hereunder shalt nJt be assigned by Expcrimenter in wholc or in paG without Wcmbco's

prior writtcn consent.

L2. Anom"eys' Fees. In the cvcnt eithcr Party to this Agreemcnt commenccs a

legal proceeaitUfo r"fUrc" *y of the terms of this Agreemcnt, the prevaihng Party in
sJch astion shall havc the right to recover reasonable attorneys' fccs and costs from the

opposing party, to be frxed by the corxt in the same action. The term "legal procccdings"

.ft"ff iortodo appcals from a lower court judgmcnt as well as proceedings in the Federal

Bankrupt,cy Court (the "Bankruptcy Court"), whether or not they are adversary

procecdiojs or contested mattcrs. The "prwailing Party" (a) as used in the contcxt of
procccdings in thc Bankruptcy Court shall mean tbe prevailing Paffy in 

_an 
adversary

proceeding or contested mattcr, or any other actions takon by the non-banhuptoy par.ty

which are reasonably neccssary to prot€ct its rights undcr the terms of this Agreonent,

and (b) as used in the oontext of proceedings iu any court other than the Bankruprcy

Court shall mean thc Party that prevails in obtaining a remcdy or relief which most ncarly

reflocte the remedy or rclief the Party sought.
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15. Missellancous.

a. Thc terms, covenants and conditions contained in this agreemcnt

shall be binding upon and inure to the benefit of thc heirs, successors, transferees

and assigns of the Partics exccpt as othcrwise exprcssly limitcd in this Agteement-

b. Nothing contained in this Agrccmcnt shall be deemed to creatc the

relationship of principal and agent, parbrership, or joinl vcnture betrn'een the

Parties.

c. As of thc datc hereof, fis Agreement and its Attachmcnts constitute

the entire agreement bctween the Partics with respect to the specific subjeot maffer

hcreof and may only be modifisd by a subsequcnt *riting duly oxecuted by each

of tho Partics.

d. Time is expressly made of thc cssence of each and every provision

of this Agrcemcnt.

e. This Agrecmeut shall be interprctcd and consfrued only by the

contents fuereof, and there shall be uo prcsumption or standard of constuction in
favor of or against atry Party. This Agreonent shall be constued and cnforoed in
accordancc with, and governed by the laws of the State of Utah.

f. The individuals exccuting this Agreement represent aud warrant that
they have the power and authority to do so and to bind the eutities for whom they
arc exccutrng this Agreemant, ild that no other act, signature or consent is

neccssary to bind thcir respectivc entities to the terms of this Agrcemcnt.

E. If any temr or provision of this Agrccmcnt or thc applioation thereof
to any persofl or circumstance ehall to any extort be held by a court in an action

13. Explration. Thc grant of access under tbis Agreement shall automatically

p.xnire on 
: - , unlcss otherwise mutually ageed t9 il

ffi;6 Ae farti" erimenter after the expiration date shall

bc nrade pUrsuant to separatc aglcement.- A[ other rccitals, tertns, oOvenants and

conditions of this Agreernent shall survivc expiration of the grant of acoess'

L4. Folce Majqure. Wcmbco shall not bc deemed in br.eaoh of this Agrecment

for Wembco's failur"Jo grant acccss to thc Mine if such aeccss is prevented or

substantially impoded by govcrnmental aotion or other cause not reasonably within the

control of 
-wembco. 

efter ccssation of such govcrnmental aotion or other cause'

Expcrimcnter shall be entitled to resume rcasonable ocoess to the Minc as sct forth hcrein

*d ttrr expiration date hereunder shall be cxtcnded for the period of time that thc forcc

majeure evcnt was prcventing or impeding access.
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bctween the parties or otherwisc affecting this Agreemont to be invalid or

unonforccable, the renrainder of this Agreenront or thc applicatiou of such terrn or

provision to persons or circumstanccs other than those to which it is invalid or

qncnforccabli shall not be affectcd thereby, and each tenn and provision ofthis
Agrccment shall be vatid and shall be enforccdto the oxtent permittcdby law'

h. Headings used in this Agfeement are for convsnionce of reforsncc

only and in no way d'efinc, limit or describe thc scope or intent of any provisions

or terms hereof.

i. This Agreement may be exccutcd in counterparts, each of which

shalt be dccmed arr original, and ail of which together shall coustitutc one and the

same documont.

IN WITNESS WHEREOF, this Agreermcnt has been cxecutod as of the date first

abovc written.

WEMBCO, INCORPORATED,
a Califomia Corporation

IExPERIMENTERI

a Colporation

By:
Its:

Aftachment "A"

AttachmeDt "B"

Attachmcnt "C"

Legal Description of "I)" Tract Mine and

Map Labeled "Wemboo Minc 5/0471068'

Euvironnrental Sarrpling and Reporting Requirerrrents

Performance and Operational Data Requircments

By:
Its:
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ATTACHMENT "A''

EXPERIMENTER'S
..D'' TRACT

L"g"l deecriptio'n to uDu Tract Mine:

Scc'tion 24:
Section 23:

(containing 4.86 acres, morc or

AGRBEMENT

inUintab County, Utah)

(ctll 0l l\04Uossbqcrhmterrecceragcc'altr.doc
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ATTACTIMENT "B"

to

E)OERIMEN'IER' S ACCES S ACRF,DMENT
.D'' TRACT MINE

This Attachment "8" defines the Pre-Experimont, Air Emissions, and Post-

Experimort sampling, analysis and reporting Explrimenter has agrecd to conduct and

pr&ia" to Wemlcoliororporated ("Sembco"1 prusuant to that certain Experimcnter's

Arors Agleement, 'lD" Trict Mine' datcd

1. Experimentcr has hired utility Tcsting Laboratory cull:: or "Arralytical

Laboratory"), 40 West Louise Avenuc, SaltLake Cit, Utah 84115, to collcct tlre samplos

and perfom the analytical testing rcquired by this Attachment' U'fL shall suboontract

the sarnpling and iporting rcquirca hereby to an Environmental Professional, or

Sampler, dehned for^purpo-stt of this agreernent as a State of Utah Departncnt of

Environmcntal rQmalitylsertified Soil and broundwater Sampler (hcrea{ter, "Sarnpler").

If any analysis ipuoin"d hereundet is not normally pcrformcd by UTL, UTL may

subcontract such analysis to anothcr independont State of Utah and EPA'oertified

analytical laboratory. Rll samples shall be transponcd 1d stored according to standard

chain-of-custody proccdgres to maintain the intcgrity of thc samples.

Z. UTL and Samplcr shall supply all analytical reports, Saurpler's rcports, and

chains-of-custody to Wembco. Expirimentsr shall insbuct UTL and Sa:npler to

communicate directly with Wembco uPon'Wemboo's request'

3. After coustnrction of the Containment Area's carthen berm as defined in

the Agreement, but prior to installation of thc high density polycthylenc liner, the

Sampll shall collect'four (a) soil samples from randlm locations within the bc'rm, cach

being compositcd from zcrb iO) to welve (12) inohcs b,elow the ground sr:rfacc ("bgs")'

In aldition, the Sample,r shall totlect one soil sanrplc from bcncath the area designated

for waste sand storaje, composited from zero (0) to finelve (12) inches bgs,_and another

from beneath area dcsignat"-d for waste shale storage composited from zero (0) to twclvc

(12) inches bgs. Thcse six samples bcing the "Pre-Expenment Samples."

a. Thc Pre-Experiment Samplcs shall be analyzed by Toxicity

Characteristic Lcaching Pioceclure ("TCLP") fbr thosc contaminants listed in 40

C.F.R. g 261.24 (tlro "Toxic Contaminants") and for Total Rcoovsrablc Petroleum

Hydrocarbons ("TRP[I"), oorrosivity and pH'

4. Air Emissions. Commencing with the initial operalion of Experimenter's

oil sands soprration .quip*ent, Sampler shall colleot air sampies from tho orl sands

sqraration e{uipmont af bcations designed to detect air emissions wbet}rer thcy bc from a
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disorete souree or fugitive, If emissions arc fugitive, the air samples shall be colleCted

from the working atei oo or around the separation equipmcnt.

a. If thc air emissions arc measurcd from disoretc sourcc' the sampler

shall mcasure ard report the rate of cmissions and the volume of thc sniesions in

cubic fcet pcr minute. lf the emirrio* are fugitivc, the samplcr shall estimate the

rate of emissions-

b. The air samFlcs slull bc an'alyzedfor [VOCs by EPA Method 8260

or To14]. Analytical ,rrott* fot tt e air samplcs shall be reported in conccntation

por volume.

c. Thc air sampling shall be repoatcd every two (2) wceks duting

operation of the scparation equipment-

5. Post Experime$t sarqples. Fotlowing complotion_ of the oil sands

separation t"r@ the following samplcs and url, shall condugt

the analyses as indicated:

a. Wq,$te San4. StockPile: Following thc oil separation test, the

following t*pt"i shaf b; collected from the wtultc sand stockpile:

i. Samplcr shall collcct two compositc soil samples from-the

wastc sand stockpilo. Thc samples shatl be collected and composited in a

marmer to accUrately describe tbe conccmtation of potential contaminants

in the wasto s*i. These samples shall be ar:r'lynd for Toxic

Contaminants, TRPH, corrosivity and pH and shall be analyzed ot a 2*
hour tumaround with tho results bcing fa:<cd to Wqmbco. If the laboratory

analysis indicates that the waste sand is acceptablc to lembco for use on

the miue as clean fiil, and Wcmbco acknowledges thc same to

Experimeuter in writing, Experimentcr may release the waste sand to

Wembco's contact miner, Allred.

ii. After removal of thc waste saud stockpile, whcther by Allrcd

or whethcr it is disposed offsite Experimcnter, the Sampler shdl collect

three soil samples iiom b"o.ath the former location of the wastc sand

stockpile. Discrete soil samples shall bc coltected ftom any visually

impaited soils unde6ying or tunounding the stockpile's former location

from aeptfrs designci tJ detect thc higbest concenftations of potcntial

contaminants. If the Samplcr does not observe any visually impacted soils,

tho threc (3) soil sampleJ shall bo collccted from random locations undsr

the formcr waste sani stockpile's location, each bcing composited from

zero (0) to twelve (12) inchesbgs. The samples shall be analpcd for Toxic

Contaminants, TRPH, corrosivity and pH.
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iii.Wastoshatc$tookeile:After.rcmovalofthewasteshale
srockpile (by offsitc aitpotfiffiu*pl* shall oollcct threo soil samplos

from beneath the former locaiion of thc waste shale stockpilc. Discrete soil

,"*ptes ,Uall be oollected from any visually impactef soils. underlying or

surounding thc stockpile's formcr iocation irom dcpths dgsigned to detect

the highest couoentations of potentil] contaminants' If ttre Sampler does

not ob;;; any visuaffy irnpocted soile, the thrce (3) soil samplcs shall be

oollected from random torujtionr within the formcr wastc shalc stockpile's

location, each being 
"o*potttta 

from zero (0) to twavl(!!) iuchcs bgs'

ruo s"ilior rr,.riU-" anal'yzcd fot Toxic Contaminan6, TRPH, oonosivity

andPH.

b. containmcnt Area: Aftcr all soparatiOn equipment,_stored wastes,

chemicals, riqffiitives, reagents, separatcd oil or.bitumen, fuels,

lubricauts, r^t"ri"lr, products, and blproducts have beeu removed from the Mine

and the liner has bcen rsrnoved from thc Containmeut Area, the Sauplo S.tl
collect a minimum of four (4) disorete soil sarnples from any visually impacted

soils undcrlytng o6urrouodiog the Containment Atea from depths designcd to

detect the highlst concanbations of potential contaminants. If the Sarnplcr does

not obscrv" i.y visually impacted soils, the four (4) soil samplcs shdl bo collected

from random looations *itttitt ttre former Containment Arca, oach being

compositcd from zero (0) to twclve (12) inches bgs. Tbe samplcs shall be

analyzed for Toxio contaminants, TRPH, corrosivity and pH.

6. Qonfirmadgn Samples. If the Post-Experiment samples detect

contamination * poiiifio"-iT. Mine attributable to tsxpcriments,r's operutions,

Experimcnter shalf bc rcquired to rqnedy the im-pact pursuant to tlu Agrccrnent'

Following any such rcmedial ection ot 
"I"*up, 

Wcurbco may rcquire such other

reasonabi; samplee to oonfirm that the impact to tite Mine has bcen rerncdied' Any such

confimration samples may be collected ily UTL oI thc Sampler upon the requcst of

Wembco.

7. Reporti{rg. The Sampler shall rccord the location of all samples collccted

on an 
"ppropriurcffiAcd 

site plan depioting thc-partisulax area (i'e', the Containmcnt

Area or waste r*a rioot pitc, etc.). ftre Samptet sliul also prcpare a narrative teport for

each the prc-Experiment, thc Air-Enrissions and Post-Experiment samples, dcscribiog at

a minimum: (a)the locatiorrs sampled with refercnce to thc site plan; (b) photographs of

the particular'arca samptcd; (c) sampling methodology; (d) thc Sampler's observations

regarding app.uent rmPacte to'the Mine-; (e) chainlof-oustody procedures; and (0 the

u*fytirit t"s,rlts. A site plan shall 4ocomPany cach Sampler's report'

@ oro

(ct) t I 0 I \04Hocs\urperirumtcncccssagtecxb-doc
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ATTACHMENT '{C''

to

EXPERTMENTER' S ACCtsSS AGREEMtsNT
erptr'1111QT MINE

Hours and minutes the pxperimentcr's scparation equipment opcratcd'

Nurnber of days Expetimenter's equipme'lrt oPsrated at the Mine'

Mass arrd/or volume of oil sands ore proccssed'

Volume of hydrocarbons separated'

Mass and/orvolumc of waste sand generatcd'

Average oil Contcnt (determincd by assay) of oil sands ore processcd'

Average oil oontcnt (determined by assay) of waste sand'

Mass of volatile organic compounds cmittcd to the abnosphcre by the

separation equipment over the course of thc separation test'

L volume of fuel oonsumcd during the coursc of the separation tcst'

J. Volume of wastowater generated by thc sc'paration equipmcnt'

K. Hazardous characteristics of any solid or tiquid wastes genorated by the

process.

The operational and performanoe data required by this Attachment "C'o is in

addition to those r*pfing, analysis and reponing requirements in Attaohmc'rt "B'"

(ct) | I 0l\04\tlocckr':rPcrimerldracccssrgrce.attc'doc

This Attaohment "c" sets fortlr the minimum operational and perfonmance data

regardinsexpoim*ter'roi1'*41-tup*"tl*:t'f ::t'::*l:T:1,.,t:H"T:liT*T:Hfffi fiffii}d provide to w"rribr"l *:tfoted.("wembco") pursuant to that

certain Experimcnter,s Acsess Agrocmart, 
*D" Tract Mine, dated

2004 (ttre "Agrecment").

Experimeuter shall, within fiftcen (rs) aayl^of completion of the Activitics' as that

tcrm is defined in thc Agreement oi nriritio fiftsen 1is1 oa.y1 of expiration of the

Agreemcnt, whichev.. oriu* fiot, pro"td * foltowing informatiou to Wcmbco

regarding Bxperimenter,s oil sands ,.i*.ii* tost oonduct"a at 'wgrnbco's "D" Trast

Mine.

A,

B.

c.

D.

E.

F.

G.

H.


